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The New Law of Product Liability in
the Federal Republic of Germany

Dr. Michael A. Veltins*
I.

INTRODUCTION

On January 1, 1990, the new "Law Concerning Liability for
Defective Products" (Product Liability Act) went into effect in the
Federal Republic of Germany.' This Act provides for no-fault liability. The Act is based on the Council Directive of the European
Community of June 25, 1985,2 in which the EC member states were
required to introduce uniform laws to protect consumers against
damage or injury from defective products.
The prior case law of the German Federal Supreme Court in the
area of product liability is not entirely superceded by the new Product
Liability Act. Gaps in the coverage of the new Act will therefore be
governed by the existing case law. Due to the parallel nature of the
old and new product liability laws in the Federal Republic of Germany, the following discussion will first introduce the prior faultbased system of liability and then present the new Product Liability
Act. Finally, a brief look at the present state of product liability
laws in Europe will be provided.

II.

FAULT-BASED PRODUCT LIABLITY

Previously, the basis for German tort-law product liability was
generally Section 823 subsection 1 of the German Civil Code. Under
*
Spring,
1.
No. 59
2.

The author is a practicing attorney with the Frankfurt, West Germany law firm of
Lange & Partner.
Law Concerning Liability for Defective Products, 1990; FED. GAzETTE, pt. I, 1989,
(Dec. 22, 1989) [hereinafter PLA].
O.J. EuR. Comm. (No. L 210) 29 (1985).
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this provision, one who unlawfully and wilfully or negligently injures
the life, body, or health of another or damages his freedom, property
or other right is liable to pay compensation.3 With the exception of
pecuniary damages, the entire loss resulting from the infringement
4
of rights must be compensated.
Under existing tort law,5 product liability is based on the placing
in circulation of a defective product. The manufacturer's responsibility for his product results from so-called "duties to provide safety.' '6
These duties are based on the principle that one who creates a source
of danger is responsible for seeing that no one is injured because of
the danger. 7 A product is thus viewed as a source of danger which
the manufacturer creates by putting the product into circulation.'
The dealer who buys the product from the manufacturer is bound
by similar "duties to provide safety.'' 9 This is also true for suppliers.' 0
Within his area of responsibility, the supplier is bound by the same
duty to provide safety as is the manufacturer of the finished product."
The resulting rule is that each party must act in such a way that
within his scope of control no sources of injury to the health or
property of third parties result. Within the scope of what is possible
and can reasonably be expected from him, he must take the steps
necessary to prevent sources of danger; 2 if he wilfully or negligently
violates his duty to provide safety, he is liable to the injured party
for damages." A manufacturing company is therefore subject to
extensive organizational duties, i.e., it must consistently organize the
events and procedures involved in development, design and manu3. ZIVnPRozaftoRDNuNo [ZPO] (Civil Code) (V. Ger.).
4. See, e.g., Judgement of Apr. 27, 1905, Reichsgericht, RG, W. Ger., 1905 Reichsgericht
in Zivilsachen [RGZ] 368 (lime); Judgement of Nov. 24, 1976, Bundesgerichtshof, W. Ger.,
67 Bundesgerichtshof in Zivilsachen [BGHZ] 359 (float switches); ZPO § 249 in connection
with ZPO § 823.
5. Cases based on ZPO § 823(1).
6. See Judgement of Nov. 26, 1968, 51 BGHZ 102, 104 (poultry disease).
7. Judgement of Oct. 17, 1968, 51 BGHZ 102 (poultry disease).
8.

See Canaris, Die Prouzentenhaftung in dogmatischer und rechtspolitischerSicht, 1968

JZ 494; MATHmssEN, DiE zrVILDELCTISCHE HAFrUNG DER VERLMUEtNo DER VERKEHRSPFLICHTEN

7, 113 ff. (1974); Judgement of Nov. 28, 1977, Celle Court of Appeals, W. Ger., 1978
Versicherungsrecht 258, 259 (stool); Judgement of July 11, 1972, Bundesgerichtshof, W. Ger.,
1972 Neue Jurischtische Wochenschrift [NJW] 2217 (Estil).
9. Judgement of Apr. 24, 1979, Bundesgerichtshof, W. Ger., 1979 NJW 2309 (sale of
automobile); KULtAm/PFISTER, PRODUZENTENHAFTUNO, Kza 1524, pt. I, at 1.
10. Judgement of Oct. 17, 1987, Bundesgerichtschof, W. Ger., 1967 VersR 199, 210

(brace).
11.

Id.

12. Judgement of June 19, 1973, Bundesgerichtschof, W. Ger., 1973 Betriebsberater IBB]
1372 (firework).
13. See Judgement of Nov. 26, 1968, 51 BGHZ 102 (poultry disease).
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facture of products, instructions for the user, and observing the
products after they are placed in circulation in such a way that
damage is prevented to the greatest possible extent. 14
In asserting claims for damages, the injured party must prove that
the liable party injured his rights unlawfully and culpably, that the
causal relationship between the defectiveness or the dangerous nature
of the product and the injury was sufficiently close and that he
therefore suffered a loss.15 This principle of causality has recently
been reconfirmed by the Federal Supreme Court in a decision of
January 24, 1989, involving the distribution of the burden of proof
for the causality between a missing instruction and an injury.'6 In
this case, the plaintiff was required to bear the burden of proving
that the death of an asthma patient could in fact have been prevented
by a proper warning instruction stating the risks of an overdose of
a particular drug.' 7 The plaintiff must provide the judge with convincing evidence that, based on a typical chain of events, the product
defect caused the damage." General reductions in the burden of
proof are possible only in exceptional cases. 19
Since its decision in the so-called "poultry disease case," 20 the
Federal Supreme Court, in certain cases, has shifted the burden of
proof of fault. Under these decisions, the manufacturer is now
required to clarify the source of the defect causing the damage to
the extent that this source was within the control of the manufacturer.2 ' Due to the size of the operation, "the complicated, interlocking nature of the organization based on division of tasks, involved
technical, chemical and biological processes, etc." ,22 this clarification
would be practically impossible for the plaintiff. This principle of
shifting of the burden of proof applies for industrially produced
goods of all types; the particular branch or type of production is
not relevant.Y
14. See KULMANN/PFISTER, PRODUZENTENHAFPUNG, Kza 4310, pt. B II, at 2.
15. ROSEtERO, BURDEN OF PROOF 12 (1965); Judgement of Nov. 26, 1968, 51 BGHZ
102 (poultry disease).
16. Judgement of Jan. 24, 1989, Bundesgerichtshof, W. Ger., 1989 VersR 399 (asthma

spray).
17.
18.

Id.
Judgement of Nov. 22, 1960, Bundesgerichtshof, W. Ger., 1961 VersR 153 (bottled

beer); see also Ulmer/Bradner/Hensen, AGBG 1987, sec. 11, no. 7, margin note 11.
19. Such an exception is prima facia evidence; see Judgement of Apr. 17, 1951, 2 BGHZ
1; Judgement of May 23, 1952, 6 BGHZ 169.
20. Judgement of Nov. 26, 1968, 51 BGHZ 102, 104 (poultry disease).
21. See id.
22. Id.
23. See KuLtMaN/PFIsTER, PROPUZENTENHAFruNo, Kza. 1526, pt. V, at 3(c).
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With respect to the injured party, the manufacturer cannot take
recourse to so-called exoneration clauses.2 Such clauses which could
exclude contractual product liability do not apply to manufacturers'
tort law liability25 to the extent that these actions involve grossly
culpable acts.
Under Section 852, subsection 1, of the German Civil Code, the
injured party's claim to compensation for damages based on tort law
liability becomes statute-barred three years from the time when the
injured party become aware of the damage and the identity of the
liable party has been determined. 26 The claim expires regardless of
such knowledge thirty years from the time of the act causing the
damage. 27
III. THm NEw GERMAN PRODUCT LIABILITY ACT
The new German "Law Concerning Liability for Defective Products" (Product Liability Act - PLA)28 is based on Article 19 of the
"Council Directive of the European Community of July 25, 1985 on
the approximation of the laws, regulations and administrative pro-

visions of the Member States concerning liability for defective products." Under this Directive, the Member States of the European
Community were required to implement the Directive in their national
laws within three years. 29 The government of the Federal Republic
of Germany has now met this requirement, though late, with the
adoption of the new Product Liability Act which entered into effect
on January 1, 1990. This Act introduces no-fault liability for man30
ufacturers of products.
A.

No-Fault Liability for Defective Products

1. Product
A "product" is defined as any movable object even when it is
incorporated into another movable or immovable object.3 Also in24. See Judgement of Nov. 24, 1976, Bundesgerichtshof, W. Ger., 67 BGHZ 359 (float
switches). You may find "exoneration clauses" in agreements between parties or in General

Conditions. In such clauses the seller/manufacturer excludes his liability for defected goods.
Such exclusion does not apply to grossly culpable acts of a seller/manufacturer.

25. Id. See also Scm r-SAzER, FRazmcmoGsrAusELN 157 ff. (1980); Ulmer/Brandner/Hensen, AGBG 1987, sec. 11, no. 7, margin note 11.
26.
27.
28.
29.
30.

ZPO § 852(1).
Id.
59 FED. GAzEm, pt. I (Dec. 22, 1989).
See supra note 2 and accompanying text.
PLA, supra note 1, at § 1(I).

31.

Id. at § 2, sentence 1.
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cluded is electricity.32 Excluded from the scope of the law are agricultural products of the soil, stock-farming, beekeeping, and fishing
and hunting, to the extent that they have not yet undergone initial
33
processing.
Section 2 of the PLA does not draw services within the scope of
no-fault liability. Repairs, maintenance, parts replacement, etc. are
not deemed to be equivalent to the manufacture of new products
34
and thus remain subject to the prior tort-law fault based liability.
An exception can arise when products are overhauled to the extent
and are
that in effect new products are created from the old objects
35
retreads.
tire
be
would
example
An
put into circulation.
2. Manufacturer
Section 4 of the PLA defines the manufacturer as one who
produces the final product, a basic material or a component part.
The range of manufacturers is thus broad. Everyone who creates a
product within the meaning of Section 2 PLA as a result of his own
work and on his own responsibility is thus a "manufacturer",
including artisans.3 6 No distinction is necessary between finished
product, basic material and component part because the manufacturer
is liable to injured parties for all these categories.
Under the new Act, licensees are also liable because they manufacture products. Because the licensor does not manufacture the
product, he is not a manufacturer within the meaning of the law.
This applies, however, only so long as the licensee does not place a
"distinguishing mark" of the licensor on the product, thus bringing
the licensor within the scope of liability under Section 4 subsection
1 sentence 2 of the PLA as a quasi-manufacturer. But if the licensee
does not use such a mark of the licensor, the licensor is not subject
7
to no-fault liability.
Also deemed to be a manufacturer within the meaning of the law
is a party who imports or introduces a product into the territory of
the European Economic Community for the purpose of sale, rent,
lease or any other form of distribution for an economic purpose in
the course of his business. 38 The wording of this provision thus

32.
33.
34.
35.
36.
37.
38.

Id.
Id.
Schmidt-Salzer/Hollmann, Kommentar EG-Richtlinie Produkthaftung, art. 2, Tz. 28.
See Taschner, Produkthaftung, art. 3, Tz. 1.
See id.; Buchner, 1988 Der Betrieb [DB] 3235.
See KuLLMANN/PFISTER, PRODUZENTENHAPTUNG, Kza. 3600, at 13 f.
PLA, supra note 1, at § 4(2).
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excludes the dealer selling a defective product from the scope of the
law. The exception is the importer of the defective product, who is
liable as a manufacturer. The finding of importer liability requires
that the product be imported within the course of one's business.
An import for personal use is not included.
Importer liability applies only where the product was imported or
transferred into the territory established by the European Economic
Community for the purpose of sale, etc. 39 A dealer is thus not liable
if he imports a product from another EC country. 40 Importer liability
also ignores the fact that even within the EC, substantial practical
problems, such as language difficulties, exist with regard to asserting
and enforcing legal claims, just as in non-EC countries. The broad
liability consequences for importers also apply to imports from
Austria and Switzerland, which are traditional European trading
partners of the Federal Republic of Germany, although not members
of the EC.
Section 4 subsection 3 of the PLA extends manufacturer liability
to distributors when the identity of the actual manufacturer of the
product cannot be determined. 41 The distributor can exonerate himself
from this liability by providing to the injured party, within one
month of a relevant request, the identity of the manufacturer or of
the party from whom he acquired the product. 42 The legal fiction of
manufacturer liability for the dealer also applies in the case of an
imported product when the identity of the importer into the EC
cannot be determined even if the identity of the actual manufacturer
is known. 43 Thus the distributor is liable when (a) no manufacturer
can be identified or (b) the manufacturer is not based in an EC
country and the EC importer cannot be identified. The distributor
can exonerate himself from liability by providing the injured party
with the name of the manufacturer within the EC, the EC importer,
or the party within the EC from whom the distributor bought the
product. By doing so, the distributor enables the injured party to
take direct recourse to the party who would also have been liable to
the particular distributor.

39.

Id.

40.

EC countries are: West Germany, France, Belgium, the Netherlands, Great Britain,

Denmark, Italy, Spain, Portugal, Luxembourg, Greece, and Ireland.
41. PLA, supra note 1, at § 4(3), sentence 2.
42. Id.
43. Id.
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3.

Product Defect

In accordance with Section 3 of the PLA, a product has a defect
when, taking into consideration all the circumstances, in particular
a) its presentation,
b) the use which could reasonably be expected, and
c) the time at which it was placed in circulation,
the product does not provide the safety which can justifiably be
expected. 44 A product is not to be deemed defective merely because
an improved product is subsequently placed on the market. 45
The rule refers to the safety expectations of the public. 46 This is
expressed by the words "reasonably" and "justifiably" in the text
of Section 3 subsection 1 of the PLA. The safety expectations for
the product are to be determined objectively.4 7 Neither the perspective
of a user of the product nor an "average, typical consumer ' 48 is
determinative because it is not "consumer expectations" which are
involved but instead justifiable expectations of the public. The manufacturer is not liable for misuse of the product.4 9
The manufacturer is not liable for damaging characteristics of the
product which arise after the product is placed in circulation.50 The
defectiveness of the product at the time it causes damage is not
decisive. The justifiable expectation of safety is determined by the
point in time that the product was placed in circulation.5' This means
becomes
that a manufacturer is not liable for a product 5which
2
tear.
and
wear
normal
or
use
defective only through
A subsequent increase in the level of safety expected by the public
does not make a defective product out of one which was not defective
at the time it was placed in circulation.5 3 This is expressly governed
in Section 3 subsection 2 of the PLA.5 4 This is especially clear in
regard to changes in safety expectations placed on motor vehicles. If

44. Id.at § 3(1).
45. Id. at § 3(2).
46.

See KULLMAN/PFISTER, PRODUZENTFNHAFTuNG, Kza 3600, at 11.

47. Id.
48. Hollmann, 1985 DB 2392; Kort, 1989 VersR 1113f.
49. Hollmann, 1985 DB 2392.
50. PLA, supra note 1, at § 3(1)(c).
51. Id.at § 1(2).
52. The manufacturer is liable only for damage caused while the product is being used in
the expected way, not for misuse of the product.
53. PLA, supra note 1, at § 3(2).
54. "Ein Produkt hat nicht allein dashalb eine Fehler, weil spater ein verbessertes Produkt
in den Verkehr gebracht wurde." Id.
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an antique car is not equipped with seatbelts, and the driver is injured
in an accident, the car is not to be deemed defective even if the use
of a seatbelt could have prevented the injury.
In the discussion of fault-based tort liability for products, reference
was already made to categorization of four areas of duties in case
law, design, manufacture, instruction (failure to warn) and product
observation. In contrast, Section 3 of the PLA does not distinguish
between the individual categories of defects. 5 With the exception of
the area of the duty to observe products,-6 the text of the law includes
all of these types of duties. 7 The safety expectations with regard to
the use of the product cover defects in design and manufacture. 8
The inclusion of reference to the "presentation" of the product also
draws violations in the area of product instructions within the scope
of no-fault liability.
The duties of the manufacturer to make his products safe do not
always end when the product leaves his company. Within the scope
of the manufacturer's duty to observe products, is a requirement
that he follow the use of his products in practice. This is to ensure
that he will take steps to remove dangers arising out of "defects"
of which the manufacturer had not previously become aware.5 9 The
extent of the duty to observe products is determined by the type of
product and the range of possibilities for its use.6 If the only danger
involved is mild danger to property, such as in the case of textiles
or photo articles, the duties to observe would be less than where
there is substantial danger of injury to human beings. 6' For example,
in the case of motor vehicles, tires, fireworks, medicines, etc., a
manufacturer should keep in mind that the dangerous side effects of

55. PLA, supra note 1, at § 3(l), which provides:
Ein Produkt hat einen Fehler, wenn es nicht die Sicherheit bietet, die unter Berucksichtigung aller Umstande, insbesondere
a) seiner Darbietung
b) des Gebrauchs, mit dem billigeriveise gerechnet werden kann
c) des Zeitpunktes, in dem es in den Verkehr gebracht wurde, berechtigterweise
erwart werden kann.
Id.
56. See Buchner, 1988 DB 32, 35; Kort, 1989 VersR 1113; Lorenz,
(with restrictions); Sack, 1988 VersR 439, 448 f.
57. See Buchner, 1988 DB 32, 35; Kort, 1989 VersR 1113; Lorenz,
(with restrictions); Sack, 1988 VersR 439, 448 f.
58. PLA, supra note 1, at § 3(l)(b).
59. Judgement of Mar. 17, 1981, 80 BGHZ 199, 202 (benomyl);
1986, Bundesgerichtshof, W. Ger., 1986 DB 1113 (roll bar).
60. Judgement of Mar. 17, 1981 80 BGHZ 199 (benomyl).
61. KuLLM~A/PFIsTER, PRODUZENTENHAFTUNo, Kza 1520, F III, at

151 ZHR 1, 37 (1987)
151 ZHR 1, 37 (1987)
Judgement of Feb. 4,

1 (d)-(dd).
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a product may not show up for years. The manufacturer's duty to
observe products includes, for example, collecting customer complaints, studying cases where products are returned due to defects or
have caused damage, intensively observing the product development
of the most important competitors, and examining opinions expressed
by consumer organizations, seminars, conferences, trade fairs and
this duty
trade journals. 62 In the case of international companies,
6
1
area.
relevant
the
in
literature
trade
may include foreign
The manufacturer's duty to observe can also extend to component
parts with which the manufacturer's product may be combined. 64 In
its decision of December 9, 1986, the German Federal Supreme Court
determined that the manufacturer does not have a general duty to
examine the suitability of independently produced accessories for his
products, but that an exception exists where the accessory is necessary
for the manufacturer's product to become functional.65
For products which have already been delivered, knowledge gained
from product observation may make it necessary for the manufacturer
to take steps to remove dangers to users or to third parties. 66 It may
be sufficient for the manufacturer to inform buyers, dealers or other
parties involved in the distribution of the products of new knowledge
and to warn of dangers of particular changes or evidence of wear in
the product.6 7 If the product causes a circumstance presenting direct
danger to the life or health of a consumer or third party, a recall
68
may be necessary.
4. Liability
The manufacturer of the product is obligated to pay compensation
for the resulting loss if a defect in a product causes a person to be
killed or his health to be injured. 69 No proof of fault is necessary to
establish liability. This provision does not require compensation for

62.

Judgement of June 29, 1977, Bundesgerichtshof, W. Ger., 1977 VersR 918, 920

(pesticide).
63.
64.

Judgement of Mar. 17, 1981, 80 BGHZ 199 (benomyl).
Judgement of Mar. 17, 1981, Bundesgerichtshof, W. Ger., 1987 WM 176 ff. (motor-

cycle handlebar cover).
65. Id.
66. KuLumAN/PFIsTER, PRODUZENTENHAFTUNG, Kza 4310, 20.
67. Judgement of Dec. 9, 1986, Bundesgerichtshof, W. Ger., 1987 WM 176 ff. (motorcycle
handlebar cover); Judgement of Jan. 17, 1940, Reichsgericht, 163 RGZ 2123 (brakes I).
68. See Judgement of Dec. 9, 1986, Bundesgerichtshof, W. Ger., 1987 WM 176 ff.
(motorcycle handlebar cover).
69. PLA, supra note 1, at § 1(I).
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nonpecuniary damages in general or, specifically, for pain and suffering. This does not mean that an injured party is prevented from
making a claim for pain and suffering. These claims, however, must
be based on fault based liability, which can still apply alongside the
new Product Liability Act. In the future, there will thus be a twotrack system for product liability claims: for pecuniary damages, nofault liability under the PLA applies, and for other types of damages
the former law of product liability based on the general principles
concerning unlawful acts will continue to apply.
The PLA establishes a restriction on liability for property damage.
The manufacturer of a defective product is liable for damage only
when an object other than the defective product itself is damaged
and only when this other object is of a type usually intended for
private use or consumption and is in fact used by the injured party
primarily in this way. By making this restriction to privately used
objects, the law introduces an objective criterium, that "the other
object is of a type usually intended for private use or consumption."
Objects normally used for business purposes, e.g., trucks, busses,
manufacturing machinery, etc., are excluded. On the subjective side,
this other object must also in fact have been "used by the injured
party primarily" for private use or consumption. Thus, the actual
use of the damaged or destroyed object by the injured party is
decisive.
The damages which must be compensated are the damages to "an
object other than the defective product.' '70 Defective parts of a
complete object which cause damage to other parts of the same
object are not covered by the new uniform product liability law. 7'
If, for example, an accident occurs because of a defective tire, and
the car is destroyed, the wording of the PLA does not provide for
compensation for the loss of the car. 72 Under prior product liability
principles in tort law, the user had a claim for compensation due to
damaged property if a functionally distinguishable individual part
was damaged or had destroyed other parts of the complete product. 7a
70.

Id. at § 1, sentence 2.

71.

See

KULLmANN/PFISTER,

PRODUZENTENHAFrTUN,

Kza. 3600, part B IV, at 1; Brgge-

mann/Reich, 1986 WM, 149, 151, 155; Merkel, 1987 NJW 358, 361; Lorenz 151 ZHR 1, 16
(1987).
72. See Taschner, Produkthaftung, art. 9, Tz. 18; Schmidt-Salzer/Hollmann, Kommentar
EG-Richtlinie, Produkthaftung Bd. 1, art. 9, Tz. 32 f.; PLA, supra note 1, at § 1(1), sentence
2.
73. See Judgement of Nov. 24, 1976, Bundesgerichtshof, W. Ger., 67 BGHZ 359 (float
switches); Judgement of Jan. 18, 1983, 86 BGHZ 256 (fuel pump); Judgement of July 5, 1978,
NJW 2241 f. (automobile tires).
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Using this principle, a defective automobile tire or a defective fuel
pump, which are functionally distinguishable as separate parts of a
complete product, and which cause an accident resulting in further
damage to the owner's automobile, would create tort law liability
due to property damage to the remaining part of the automobile.
The extent of the loss is determined by the costs of replacing or
repairing the damaged object. The loss also includes subsidiary costs
incidental to the replacement or repair, such as transportation, fees,
expenses, etc.
5.

Defenses to Liability

Section 1 subsection 2 of the PLA lists available defenses to the
manufacturer's liability. These defenses are generally available to
every manufacturer as defined in Section 4 of the PLA. There is a
presumption than no defense exists. The legislators thus assume that
the manufacturer placed a defective product in circulation. The
manufacturer must prove that one of the grounds of defense is
founded. If the manufacturer does not succeed in proving his defense,
he must bear the consequences of his inability to provide proof, i.e.,
liability. 74
The manufacturer's liability is excluded if he did not put the
product into circulation.7 5 This is known as the "factory gate"
principle. 76 Once the product leaves the factory gate, the manufacturer
loses actual control over it. The manufacturer's liability is also
excluded if under the circumstances it must be assumed that at the
time the manufacturer put the product in circulation the product did
not yet have the defect which later caused the damage.7 7 Based on
the wording of the law, the manufacturer is not liable if the defect
arose later.
A further defense to liability is contained in Section 1 subsection
2 no. 3 of the PLA. The manufacturer is not liable if he did not
manufacture or distribute the product for sale, or any other form of
distribution with an economic purpose, or within the course of his
business. The production of an object for non-commercial use is
excluded from the application of the PLA. The PLA does not apply
to objects produced for personal use.

74.
75.
76.
77.

PLA, supra note 1, at § 1(4).
Id. at § 1(2), no. 1.
Hollmann, 1985 DB 2396.
PLA, supra note 1, at § 1(2), no. 2.
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Another defense to liability exists if the product complied with
mandatory legal requirements at the time the product was put into
circulation. 78 In the Federal Republic of Germany, this defense is not
likely to achieve great significance because there are "mandatory
legal requirements" for the manufacture of products only in exceptional cases.
It should be pointed out that the development of new products
must be based on the state of science and technology available at
the time of circulation. The manufacturer therefore cannot exonerate
himself merely by compliance with regulatory standards. Instead,
manufacturers and designers must implement the newest technical
and scientific knowledge and possibilities available to them. These
can extend beyond the generally accepted rules of technology con79
tained in common standards.
The manufacturer is not liable if, based on the state of scientific
and technological knowledge available at the time the manufacturer
put the product in circulation, the defects could not be detected. 0
The injured party must prove that the level of safety which could
justifiably be expected under all the circumstances was not provided
at the time the manufacturer put the product in circulation. The
manufacturer can avoid no-fault liability under this provision only
if the defect would not have been detectable by an observer with all
the practical, not only theoretical, knowledge available at the time."1
The German legislators thus did not make use of the option available
in Art. 15 par. 1 b) of the EC Council Directive under which liability
for so-called development defects can be provided without a defense.
In the case of development defects, liability could be based only on
82
the fault of the manufacturer.
Section 1 subsection 3 of the PLA provides a special defense for
the manufacturer of a component part. This manufacturer is not
liable if the defect was caused by the design of the product into
which the component part was installed or by the instructions pro78.

Id. at no. 4.

79. See

KULLMANN/PFISTER, PRODUZENTENHAFTUNO,

Kza. 1520, pt. F III, at 1 (a)-(cc);

see also pt. 1 of B II; Brggemann/Reich, 1981 WM 149, 153; Krmer, EWG Verbraucherrecht
319 (1986).
80. PLA, supra note 1, at § 1(2), no. 5.
81. Schmidt-Salzer/Hollmann, 2 Kommentar EG-Richtlinie Produkthaftung, art. 7, Tz.
197.
82. Schmidt-Salzer, 1986 BB 1103 f.; In the commentary of the draft PLA, it is stated
that non-defectable defects are very rare in practice and therefore their inclusion in the uniform

law would not be necessary. See 1987
Schmidt-Rntsch, 1987 ZRP 437, 441.

PRODuKTHAFrUNO INTERNATIONAL

85, 100; contra
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vided by the manufacturer of that product. This defense also applies
analogously to the manufacturer of a basic material.
6. Burden of Proof
The burden of proof for existence of the defect, the damage, and
the causal relationship between the defect and the damage is to be
borne by the injured party."3 The plaintiff thus must present to the
court the facts on which he bases his claim for compensation. If the
causality between the defect and the damage is disputed by the
manufacturer, the plaintiff must prove the causality. If he is unable
to do so, the complaint must be dismissed.
Reference has also been made to the manufacturer's defenses to
liability under Section 1 subsection 2 of the PLA. The manufacturer
bears the burden of proof for these defenses.8 4 Because the law
assumes that no defense exists, the manufacturer in all cases, must
prove that an exception to the liability situation existed.
7. Multiple Liable Parties
Multiple manufacturers shall be liable jointly and severally if they
are liable for the same injury."5 With respect to the liable parties
among themselves, to the extent that no other agreement is made,
the obligation to pay compensation and the amount of compensation
shall depend primarily on whether the damage was caused substantially by one of the liable parties.
(a) Reduction of Liability
To the extent that the injured party was at fault in contributing
to the damage, the liability of the manufacturer can be reduced. If,
however, the damage was caused by a defect in the product and also
by an act of a third party, the manufacturer's liability to the injured
party shall not be reduced.16 The injured party can then choose
whether to assert his claim against the manufacturer or the third
party or both. Both may then be liable to him jointly and severally.

83.
84.

PLA, supra note 1, at § 1(4).
This is set out in the PLA, which states that in case of a dispute between an injured

party or a manufacturer, the manufacturer bears the burden of proof for the defenses. PLA,
supra note 1, at § 1(2), (3).
85.
86.

Id. at § 5.
Id. at § 6(2).
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(b) Extent of Liability
The extent of liability under the Product Liability Act is set out
in Sections 7 through 11 of the PLA. The manufacturer is liable to
the injured party for pecuniary damages, but not for non-pecuniary
damages. The former rules of fault based liability remain in effect
for recovery of non-pecuniary damages. Costs of medical treatment,
burial costs and other monetary losses must be compensated. For
future losses, compensation must be made in the form of periodic
payments.
If multiple personal injuries are caused by the same product or by
products of the same type with the same defect, the manufacturer
shall be liable only to a maximum limit of 160 million German
marks. 87 It is not relevant whether one large catastrophic event caused
the multiple injuries or whether the products caused a series of
similar injuries. 81 This limitation applies for example, to major injuries caused by a large transportation accident. If the compensation
owed to the various injured parties exceeds the maximum limit of
160 million German marks, the amount which each party receives
shall be reduced proportionally.
Liability for property damage is not restricted by a maximum
amount under the PLA. The PLA does, however, contain the unusual
provision that its protection applies only in the case of objects
normally intended for private use or consumption which were in fact
used by the injured party primarily in this way. Thus, the PLA does
not provide compensation for commercial usage. This represents a
substantial reduction in potential liability resulting from the PLA
which manufacturing companies must deal with in the area of risk
management. Schmidt-Salzer points out that the majority of compensation paid has been within the commercial area and that this
proportion is increasing.8 9 The exclusion of non-private property
damage from the scope of the PLA does not, however, affect the
application of the existing fault-based product liability rules, so that
a great potential for exposure to liability still remains in the commercial area.
With regard to compensation for property damage, a deductible
amount must be borne by the injured party. 90 Liability for compen87. Id. at § 10.
88. Schmidt-Sazver, 1987 BB 1404, 1406.
89. Id.
90. PLA, supra note 1, at § 11.
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sation exists only in cases where the damage exceeds 1,125 German
marks. Lesser damages must be borne by the injured party. This
limit is intended to prevent excessive claims against manufacturers
for minor instances of damage.
(c) Scope of Application
The PLA does not apply to products put into circulation prior to
the effective date of the Act. 91 The new provisions thus apply only
to products placed on the market after January 1, 1990. The manufacturer's liability may not be excluded or restricted in advance. 92
The manufacturer is, however, free to make arrangements with its
own business partners concerning a distribution of liability. Liable
parties can include a variety of entities such as component manufacturers, quasi-manufacturers, distributors, and importers.9 3
Subsequent agreements with regard to the manufacturer's liability
under the PLA are not prohibited by Section 14. Out-of-court
settlements in specific cases of damage, for example, are not affected.
(d) Statute of Limitations
The injured party's claim for compensation becomes barred by
statute three years from the time at which the party entitled to
compensation acquired or should have acquired knowledge of the
damage, the defect, and the identity of the party liable for the
damage. 94 The three year period begins at time the injured party
acquires, or negligently fails to acquire, the necessary knowledge for
assertion of a claim for compensation. Knowledge of the monetary
amount of damage is not necessary because in accordance with
Section 287 of the German Civil Code, the court will decide the issue
of the amount in its discretion taking all circumstances into consideration. If negotiations between the liable party and the party entitled
to compensation are in abeyance, the time period is suspended with
regard to the compensation to be paid until there is a refusal to
continue the negotiations.
(e) Expiration of Claims
The injured party's claim against the manufacturer expires ten
years from the time the manufacturer placed in circulation the
Id. at § 16.
92. Id. at § 14.
93. Id. at § 4.
94. Id. at § 12.
91.
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product which later caused the damage. The manufacturer bears the
burden of proof concerning this point in time, which could result in
exonerating him from liability. Documentation regarding when products were placed in circulation should thus be kept for at least ten
years .9

IV. PRODUCT LIABILITY IN EUROPE
On July 25, 1985, the Council Directive "on the approximation
of the laws, regulations and administrative provisions of the Member
States concerning liability for defective products" 96 was adopted by
the Council of Ministers of the European Community, the legislative
authority of the European Community. The Directive requires the
twelve EC Member States to adopt the laws, regulations and administrative provisions in accordance with Art. 19 par. 1, necessary to
implement the substantive provisions of the Directive into national
law by July 30, 1988, three years after the announcement of the
Directive. This has now been done, though late, in the Federal
Republic of Germany through adoption of the Product Liability Act.
The national implementation was carried out within the time limit
only in Great Britain, 97 Greece,98 and Italy;9 9 in the other EC countries, the implementation has not yet taken place. The EC Commission has decided, however, to pursue infringement actions against
Great Britain and Italy because the Commission feels that the national
laws adopted are not in accordance with the Directive. 1' Treaty
violation actions have been also introduced against the remaining
member states which have not implemented the Directive. These
countries are Belgium, Denmark, France, Ireland, Luxembourg, the
Netherlands, Portugal and Spain.
The EC Council Directive on product liability will result in an
approximation of legal provisions only with regard to basic principles.
All of the member states must adopt a system of no-fault liability.
But when viewed more closely, the various countries have made
differing use of the options provided in the EC Directive.
In the preliminary draft of a law in Belgium to implement the EC
Directive, no defense is provided for "development risks" (i.e. defects
95.
96.
97.
98.
99.
100.
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which could not be detected under the "state of the art" at the time
the product is put into circulation but later become detectable using
improved techniques or new knowledge). In France, present tort law
does include liability for development risks, but, due to pressure
from industry, the preliminary draft of the new French product
liability law does not include this type of liability. 1 1 For German
companies whose products are distributed in some EC countries, this
means that damage caused by their products will subject the companies to increased liability. The exclusion of liability for development
risks under Section 1 subsection 2 no. 5 of the German PLA will
not apply to directly or indirectly exported products. The applicable
law will be the law of the place where the damage-causing act occurs.
Great Britain, France and Luxembourg have not chosen to make
use of the maximum limits on liability for personal injuries permitted
in Art. 16 of the EC Directive, Section 10 PLA. 10 2 It must be assumed
that the failure to make use of the maximum limit will have an
affect on the size of compensation awards generally. Based on local
legal tradition, the draft laws in Belgium, France, Luxembourg and
Spain include liability for agricultural products, which were excluded
in the Federal Republic of Germany.
In the non-EC European countries, preparations are likewise being
made to adopt new product liability statutes. It is likely that nofault liability will be implemented soon in Finland, Norway, Sweden
and Switzerland, though differing somewhat from the EC principles.' 03 With the exception of Denmark, the Scandinavian countries
are considering the inclusion of liability for development risks. The
Republic of Austria has already adopted a new product liability
statute. This statute incorporates to a great extent the provisions of
the EC Council Directive, including the defense to liability for
development risks. Overall, however, it represents an increase in
liability because it also includes nonpecuniary damages and liability
for damage to property used commercially. 104
101. See 1988 PRODUKTHAFTUNG INTERNATIONAL 64; in the product liability act of Great
Britain, the Consumer Protection Act of 1987, limited liability for development defects is
included and is the subject of a treaty violation action by the EC Commission, see 1989
PRODUKTHAFrTuNO INTERNATIONAL

102.

14, 18 ff.
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V.

CONCLUSION

Due to the variations in the scope of liability and the general
increase in liability under the new product liability statutes in the
European Community, it is likely that in the case of multiple liable
parties, an injured party will assert his claim against a manufacturer
in a member state whose national law provides him with the most
advantageous constellation of no-fault liability provisions. While in
the past the choice of forum did not have substantial economic
significance, this will change in the future. "Forum shopping" as
practiced in the United States will make its way to Europe. It should
not be assumed that Europe will experience an American-style liability
crises merely because of the EC Council Directive on product liability
statutes. However, it appears likely that an increased "entitlement
consciousness" on the part of consumers will lead to more liability
disputes and court suits in Europe. This should become particularly
apparent in those countries which include liability for development
risks and for nonpecuniary damages and which do not make use of
a maximum limit on liability for personal injury. These member
states may become popular locations for product liability cases.

